Diversity in Jury Selection

and the Evolving Limitations on
Peremptory Challenges

by Victor A. Afanador

hat is a true jury of one’s peers, and does a diverse The Seventh Amendment states:

trial team achieve it?
In suits at common law, where the value in controversy shall exceed
twenty dollars, the right of trial by jury shall be preserved, and no fact
The Sixth Amendment states: tried by a jury, shall be otherwise reexamined in any court of the Unit-
ed States, than according to the rules of the common law.?

In all criminal prosecutions, the accused shall enjoy the right to a

speedy and public trial, by an impartial jury of the state and district Do these amendments entitle a criminal or civil litigant to
wherein the crime shall have been committed, which district shall a jury of their “peers” or a “diverse jury”?

have been previously ascertained by law, and to be informed of the Technically, a litigant or criminal defendant is not entitled
nature and cause of the accusation; to be confronted with the wit- to a diverse jury; he or she is only entitled to an impartial
nesses against him; to have compulsory process for obtaining wit- one.’ This confusion is commonly brought to the forefront
nesses in his favor, and to have the assistance of counsel for his during high-profile jury trials like the recent Bill Cosby sexual
defense. assault criminal trial that was held in Allegheny County

NJSBA.COM NEW JERSEY LAWYER | AUGUST 2018 57



Courthouse, Pennsylvania.® During the
pretrial motion stage, the prosecution in
the Cosby trial was accused of excluding
jurors based on race, despite the fact
that the prosecution articulated non-
biased reasons to the court for striking
black jurors.® Ironically, the defense also
struck white jurors and wanted more
black jurors on the panel.®

Although racial diversity is a noble
goal in all settings, there is no legal right
to a racially diverse jury panel.” As the
Cosby trial demonstrates, a trial attor-
ney’s decision to strike a juror may be
subject to scrutiny regardless of whether
a juror was removed for a nefarious rea-
son because, as it stands today, discrimi-
nation in the jury selection process is
not eliminated.® Some critics have even
argued for the eradication of preempto-
ry challenges because too much defer-
ence is provided to a lawyer in its use.’
In today’s world, the courtroom is not
free from racial and diversity scrutiny.'
Consequently, the craft of jury selec-
tion, apart from focusing on traditional
trial themes, must now also be anchored
with a diverse trial team that is con-
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scious and aware of diversity issues dur-

ing the trial and especially in the jury
selection process."

There is enormous benefit to trial
counsel bringing their own background
and experiences to assist the trial team
in collectively evaluating jurors.”? For
example, a white, able-bodied, middle-
class male may only know his own back-
ground, and benefit from the varied
background and experiences of mem-
bers of the team." To this end, some trial
teams use jury consultants who believe
there is a mastered science that requires
viewpoint and psychological analysis.™

In addition to the long list of skills a
trial attorney must possess to be success-
ful, a modern trial attorney cannot
ignore diversity."” At a minimum, a trial
attorney should consider the impor-
tance of a diverse jury and selection
pool, and whether being too sensitive to
diversity is an asset or a detriment.'

The Batson Framework

Even from their days in law school
lawyers know they may not use race to
strike a juror from a prospective jury

panel.” Similarly, a lawyer may not exer-
cise peremptory challenges solely based
on gender." As a result, the lawyers that
handed the Cosby trial should have
focused on non-biased reasons for strik-
ing prospective jurors without losing
their desire for a racially diverse jury or
losing track of their overarching trial
themes."” Often, this goal can be accom-
plished within the confines of the law so
long as lawyers are willing to employ
outside of the box creativity that will
produce the results they ultimately
seek.” Significantly, trial attorneys must
also remember that diversity does not
begin and end with gender and race.”
How does a trial team navigate the new
wave of diverse jury panel concerns that
go beyond gender and race?

The Hypothetical Trial Set-Up

The stage is set for the trial of a federal
civil rights excessive force case involving
tive police officers of mixed race and eth-
nicities: Officer John (a black male of
Jamaican descent), Officer Martinez
(born and raised in New Jersey and iden-

tifying as a white Puerto Rican), Officer
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Sanchez (a female of Mexican-American
descent from California), Officer Jetson
(an Irish-Italian American male), and
Officer Smith (who is Russian-Ukrainian,
of the Jewish faith, and is missing a right
hand from a childhood injury). The
plaintiff is a dark-skinned male from
Puerto Rico with a thick Spanish accent
who identifies as being black and gay.

How does one pick a jury? What
should be the strategy with respect to
playing up or downplaying race, ethnic-
ity and disability? Is there one? What
are the trial themes? Have these been
considered? Should they be considered?
Who should be impaneled in the jury?
Are the sensitivities or insensitivities of
the judge known? What about those of
the trial team and the adversaries’ trial
team? Are they diverse as a team and
sensitive to handicap issues? Does a
transgender juror affect any prejudice
against a gay plaintiff? Are these points
not being considered because of per-
ceived ethical concerns or the belief
they will not play a part in prosecuting
or defending the case? Does impartiality
have to mean diversity?

The Evolving Peremptory Challenge
Framework for Other Protected
Classes

The United States Supreme Court has
not yet been given the opportunity to
extend the Batson framework to other
protected classes. In 2014, however, the
Ninth Circuit Court of Appeals, in
SmithKline Beecham Corp. v. Abbott Labs,
extended the prohibition to peremptory
challenges made solely on the basis of
sexual orientation.”” The Ninth Circuit’s
extension of Batson in SmithKline, for
instance, explicitly stated that it was
building on the Supreme Court’s deci-
sion in United States v. Windsor.?

The Ninth Circuit decision indicated:
“Windsor requires that when state action
discriminates on the basis of sexual ori-
entation, we must examine its actual
purposes and carefully consider the
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resulting inequality to ensure that our
most fundamental institutions neither
send nor reinforce messages of stigma or
second-class status. In short, Windsor
requires heightened scrutiny.”*

The panel ultimately concluded that
peremptory challenges solely on the
basis of sexual orientation were imper-
missible because heightened scrutiny
applied to discrimination on the basis of
sexual orientation and sexual orienta-
tion has been the basis of systematic
exclusion from “the most important
institutions of self-governance....”* Sim-
ilarly, New Jersey courts have suggested
that peremptory challenges may not be
made solely on the basis of religious
affiliation.*

These challenges have been rendered
impermissible because “discrimination
in jury selection...causes harm to the lit-
igants, the community, and the individ-
ual jurors who are wrongfully excluded
from participation in the judicial
process.”” “It merits attention that
groups receiving heightened protection
against discrimination in other contexts
may also receive protection against
peremptory challenges, even if the pro-
tection affects the trial rights of the liti-
gant.””® If bias was used to improperly
compose a jury, an appellate court could
overturn the jury verdict.””

It is unclear whether the courts will
focus on other protected classes to
expand protections against discrimina-
tion and further extend the Batson
framework.” Will state legislatures look
to extend their own statutory protec-
tions against discrimination to mirror
the protected status that exists in each
state, like all those protected status con-
ditions available under the New Jersey
Law Against Discrimination?*'

Diversity is a hot button topic in
American society.”” Now, more than
ever, diversity plays a central role in the
jury trial process of American jurispru-
dence.”” While the legal profession
understands that a diverse trial team

may provide insight into the ideologies
of prospective jurors and the sensitive
themes within a trial, the craft of jury
selection is continuing to be tempered
by the Batson framework.”* There is no
exact craft or science, but three of the
core things that form one’s perspective
on issues are race, gender and religion.*

Trial attorneys must bring diversity to
the jury selection process and be allowed
to explore a person’s actual perspectives
regardless of how formed, while making
sure bias does not offend the dynamic
peremptory challenge framework.*® One
must be sensitive that his or her own
background, which adds strength to a
trial team, balances with the limitations
the courts and laws set.*” 52
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